Long Island

Sometime or another you probably wanted
to bop or even ram the guy in the beat that cut
right through your ¢hum slick, or raced past the
area you were tossing your pencil popper, or
sped by too close and literally left you pitching
and rolling in his wake. Or, maybe you even
had an unruly guest aboard that got you peeved
enough to hit him or her with & right cross or
perhaps a left hook or uppercut, Problem is that
if' you act on your impulse, and get sued for
darmages, or worse, you will not bave insurance
to protect and defend you.

Un-she-worthy vessel?

7 A sailboat owner had an altezcation on
board his vessel during which he allegedly as--
sanltedd a woman. A protracted physical sttug-
gle occumred aboard the BOUNDLESS

- between the vessel owner and his female guest.
They wete on a year-fong cruise aboard
BOUNDLESS. Allegedly, the owner struck his-
guest repeatedly, then bound and gagged her
causmgtxtcnswc personal and emotional in-
jury. He may have prevailed aboard the vessel,
but his guest came out swinging with a lawsnit
seeking to land $10 miillion. The suit alleged
battery, false imprisonment, intentional inflic-
tion of emotional distress, negligence, and un-
seaworthiness of the vessel, Did this cause the
vessel owner to throw in the towel and offer to
settle the claim? Couwrse not.

Instead, the owner filed his own. cla1m
with his marine insurer requesting that the ini-
‘surer provide him a defcnsc attorney and-that -
the insurer pay any judgment he woulcl be hit
with. .

Insurer weighs in .

- ‘The vessel ownerhad a water craft insnr-
ance policy covering damages to and losses in-
gurred aboard the BOUNDLESS, subject to'
cermm l1m1tatlons and exclusmns

‘ing a doc‘laratmn ﬁom a I-‘edera] Judgeth tthe -.
insurer had no dury to de.fend or to mdemnity .
thevessel owner in the eﬂymg lawsml. The .
litifation concemned thes 5 i )
* etage availeble for events occu.ngg' bn Boa:d
fhe sailing vessel BOUNDLESS.

. 'Fhe marine insurer conhe.nﬂed t.hat the :
.woman s clatms were nots covered under the in-.
Surance policy because the acts leading to ﬁﬂl’
injuries. A1) did not- "anse fror, the ownership, -
_custody.mmnte.nancc or'use of the vedsel, L
'd‘ld ndtquaht‘y agan ocpurrcnce“ 2s def} e

" ‘does not afford. coverage if any. insured *inten- ’
-tionally” causes, & foss or damgge for’ whxch‘ .
© coverage s sought. In .deciding: the cese in-
3. favor of the insuirer in Markel Amesicen Insut:

sigued o trigger isurance coter
"mere mscncc of a neghgence claim ‘Was in-

- gations in the complaint recounted a malicio

the policy, (iii) were intentionally caused by the
insured and also excluded by the terms of the
policy, (iv) were illegal or dishonest acts which
are excluded from the policy, (v) involved
breach of the seawqrthiness and erew war-
ranties, and (vi) were not promptly brought to
the attention of the insurance company in a
timely manner as required by the policy.

Exdusmn

Marine insurance covers a vessel owner
for an "ocourrence” or marine perils that fall
within the terms of the insurance policy, typi~
cally defined as an "accident”. An intentional
act is no accident, so for this reason alone, an
insurancs policy will not be triggered when you
g0 fo blows with someone on the water. Simi-
larly, “intentional acts” are typically expressly
excluded from coverage by the terms of a ma-
rine insurance policy.

The marine insirance policy contained the
following exclusion from coverage that is typ-
ical of most, if not all, marine insurance poli-
cies:

Intentional Acts Bxclusion

Occurrences where loss, damage, bodily
injury or property damage is cansed intention-
ally by or at the direc:tion of you or any Nawmed
Insured or results from any intentional act by
you or any Named Insired are exclusmns ’

Aecording to this provisien, the’ insirer

ance Company v. Staples, the judge dct:.mnnod
that the allcgation of "negligence" in the coni-’

" plaint 'to descriic the owner's actions: . wéra:

tra.nspa;ent and a ‘red hemng, probably de-:
Tihis, they -

subficient to end-run an intentional acts excla-
sion. Ihstead, the court examined the Faets and
the nature of the claim and determined that the ;
various causes of action all stemmegd &Qm age-"
ties of intentional and fllegal acts by the vessel
owmer. According ta the gourt, e factial alfe-

and unprovoked attack hiaf can ouly * be chiar
it ipuippseful:

exclusion, the eourt detcmnne_d

; .
- _mtheoomplaintwere axclua’ed:fmm msumnor,'ifl- i

’s Sea Trials

Winning Fight, Losing Insurance

" and dofend hlmself
. ‘Conelusion :

'LESS claims. invblving vessels and miariners
" are in the sea of sdmiralty law. It also dégagp-
- strates that even miaripe insurence that
Hall-risk

insurer had no duty defend or indempify the
vessel owner in the underlying lawsuit,

No occurrence

The marine policy defired ocourrence as
any sudden and fortuitous accident which oc-
curs during the policy perfod. The marine in-
surer contended that the facts that gave rise to
the underlying suit did not qualify as an occur-
rence and thus did not provide coverage. Here
also, the court detennmed that just & "bald as-
sertion” of

negligence does not circumvent applica-
tion of an infentional acts exclusion, nor did
plaintiff’s use of such 2 label automaticaliy cre-
ate an "occurrence” ., Simply attaching 2 negli-
gence claim to & suit will not spring an otherwise
intentional act withtin the scope of coverage as
coverage decisions turn on a careful review of ail
factual allegations, not simply the scrivener's
characterizations. The court determined that "in-

tentional acts! eve neither occurrences nor acci- '

dents.

* The lack of an "oeccurrence" provided an
additional basis for a finding that there was fic
coverage under the maxine insurance policy. |

" Accordingly, the court granted. the in.
surer’s motion for summary judgment: déclir-
ing that it had no duty to defend or indemnify
the vessel owner against his guest’s lawsuit.
The owner was, thetefore,, obhgated o protect

.This is anothe;‘example of how BQUN’D

" has r specific purpose and scopemof .
coverage limited: ananly o marine perils

. and related: "accidents." Thed msnrer never ¢n-

Visionel taldng on thé risk of qovering such'an
egregigus adt, T,hus _whilc oanard your ves—

: seI, the[bﬁt readtion wa heau:d s:tuat{,on wto
: 'get out ot' the nngl

l‘J '-E . typan—
ner with Rubin, Ficrella & Fﬂedman LLP and °
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